Frankly, the main reason for the huge inflow of FDI into China over the past two decades-odd is not the conclusion of Sino-foreign BITs giving complete jurisdiction to ICSID, but the cheap labor, the preferential policies to foreign investment, the vast domestic markets, and comparatively rich and low-price resources in China. 3 IIAs signal states' willingness to receive investments, but simultaneously impose asymmetric obligations on those states. 4 Increasing investor-state litigation during the past decade, 5 with landmark cases challenging governmental acts such as the Plain Packaging Cigarettes Policy, attracted increasing criticism. 6 There are also controversies concerning the legitimacy of such claims in wake of government intervention in times of financial crises. 7 Arbitrators are required to draw the line between legitimate governmental acts under the state power doctrine, and between illegitimate acts that call for international intervention. 8 Recent trends of IIA negotiations are all trying to address these concerns with tailor-made solutions, without attempting to resolve the basic element of fragmentism. The China-Canada BIT, 9 China-Australia FTA, 10 and the TPP 11 all address such concerns with different solutions. Going back to the 1980s and the 1990s, influenced by the Washington Consensus on benefits of privatization and rule of law, IIA programs were increasing. 12 Many of these IIAs were drafted using broad and vague language, leaving key issues unresolved, as shall be demonstrated below in this case study. Many states have already been upgrading their BITs or FTAs to fit the current informed approach. 13 E.g., the China-ASEAN FTA which was only concluded in 2009, was upgraded in 2015 in order to address recent challenges. 14 The trend of upgrading existing IIAs is likely to continue in the coming years.
Against this backdrop, we now turn to review the case study chosen, namely, the China-Israel BIT ("CIBIT"), 15 coupled with a short necessary historical exposition about its conclusion and ratification. The modern states of China and Israel were established following the Second World War. Upon establishment, both were influenced by social-Marxist theories, but did not establish bilateral diplomatic or economic relations soon. During the 1960's, in line with China's growing isolation in the international arena, the relationship between the two countries showed a long period of stagnation. 16 With the beginning of the reform era in China, relations gradually developed starting with economic cooperation and technical assistance, substantially on the part of Israel. During the period of the late 1970s and early 1980s, both governments initiated promoting scientific and technical support by Israeli experts. 17 Such cooperation stretched even to the provision of technical assistance in the modernization of defense related services. Delegates of both Parties opened representative offices which permitted holders of Chinese and Israeli passports to travel to the other side as of 1987. Ultimately, full diplomatic relations were officially established in January 1992. 18 This was inseparable from the two countries' efforts to enhance their status in the international arena. For China, this trend was consistent with its efforts to build a comprehensive international network of bilateral relations, securing its international status. 19 While for Israel, the efforts echoed various political and economic concerns, mostly dealing with a boycott led by Arab countries. 20 Following the formal establishment of diplomatic relations, economic ties between the parties gradually expanded. The formal legal relationship was expanding and the CIBIT is only an example of this larger process. The CIBIT was initially negotiated following the establishment of diplomatic relations, whose form was concluded and signed in 1995. The CIBIT was designed to strengthen the foundation of economic links between the two nations and to encourage investment. However, this trend was somewhat hindered by a cancellation on the part of Israel
The starting point of a modern FDI regime arrived in China in 1978, when Deng Xiaoping officially launched the "open door policy." It opened a restricted gate for foreign investment, in form, scope, and geographic breadth. This was consistent with Deng Xiaoping's underlying philosophy of gradual reform based on trial and experience ("feeling the stones while crossing the river" 摸着 石头过河). The government, heavily dominant in China's economic activities, closely monitored and influenced the pace and direction of FDI. The Chinese government played an overwhelming role both with the approval of projects and investments, and in many cases, as a partner through its central or local level owned corporations. 26 Generally, FDI was directed and permitted in areas that could promote the development of China. However, detailed criteria to screen such projects was not implemented during the 1980's. In 1995, the national foreign investment catalogue, classifying projects as either prohibited, restricted or encouraged, was promulgated, clarifying the scope of investments and their priorities. The Chinese government granted out-reaching preferential tax treatment to foreign invested enterprises, providing them with favorable taxation policies compared to those provided to local Chinese enterprises. 27 Moreover, competition driven by the different provinces to attract foreign investment has led to the provision of even more far-reaching investment incentives, especially for R&D and technology projects. 28 The global economic crisis in 2007, as well as the change of focus from a strict capital import to capital export orientation, led the Chinese central government to reform and phase-out these out-reaching taxation incentives. 29 Nonetheless, local policies by the different localities may still offer exemptions and incentives to innovative foreign investments. 30 Chinese government is such highly dominant in the economy that it could apply to FDI, as well. As of the beginning of the reform era, in order to assure that investment is made in encouraged fields suitable for the level of opening up of the economy, China established an extensive monitoring array. The foreign investment approval process involves different governmental authorities, mainly the Ministry of Commerce ("MOFCOM"), the State Administration of Industry and Commerce ("SAIC"), the National Development and Reform Commission ("NDRC"), and the State Administration of Foreign Exchange ("SAFE"). These ministries and bureaus are required to provide their approvals as a pre-condition prior to the actual investment. The level of offices involved is determined by the scope of the proposed investment, from local to provincial, and up to state levels and relevant ministries. 31 Such approvals are required to allow the transfer of funds from and to China, under SAFE's controlling scrutiny.
At the same time, a separate world of corporate governance was created to support such policy targets authorized by the central government, tagging the different type of foreign greenfield investments as Foreign Investment Enterprises ("FIEs"). FIEs were prescribed under numerous specialized regulations that developed over the years, governing their formation and management. The key structures of such greenfield investments are Equity Joint Venture ("EJV"), 32 Contractual Joint Venture ("CJV"), 33 Wholly Foreign Owned Enterprises ("WFOE"), 34 and Foreign Invested Companies Limited by Shares ("FICLS"). 35 They became familiar to foreign players who wanted to invest in China. Thus, the outcome was the creation of a separate regime, rather than a unified one, which applied solely to the creation and management of foreign investments. 36 Thus, during the first three decades of reform the general underlying strategy of the Chinese government with regard to FDI was contrary to the concept of national treatment ("NT"). China created a separate governing regime and corporate governance, which applies to foreign players but not to domestic ones, with cherry tax benefits that were supposed to lure investors to China. The resulting uneven playing-field was criticized both by foreign players that were required to deal with long red-tape processes, and by local Chinese players that were not entitled to enjoy the tax benefits. This was evident in China's IIAs practice, as China hesitated and did not include NT obligations in most of the IIAs it has concluded. As shown below, this is one of the features of the CIBIT.
China's accession to the WTO in 2001, coupled with the 'WTO+ commitments' for greater transparency, gradually led to a change in this predominated counter NT approach. The global economic crisis in 2007 and the growing role of the private economy compared to state economy, were also important factors in this process. Under Xi Jinping's regime, the Chinese bureaucracy is increasingly developing and devising new strategies and policies for FDI. At the project approval level, a reform relaxing the pre-establishment approval process for projects was introduced by the NDRC, limiting the pre-approval process only to specialized projects, rather than any type of project. At the same time, specialized free trade zones ("FTZs") were created, "cutting the red-tape" for businesses whose activities do not fall within a specified list (hereinafter Negative List). The FTZs allow incorporation and reporting in accordance with the Company Law, suspending the implementation of various specialized restrictive laws and formations as discussed above.
Additionally, this concept of NT lies in the foundation of the Draft Foreign Investment Law. In early 2015, MOFCOM published a notice for comments with a detailed proposed draft law concerning inward foreign investment in China. 37 This draft has been presented by MOFCOM for comments and is expected to undergo further deliberation. However, it is a highly significant message from China about its intentions and goals in further reforming the legal system regarding FDI. In principle, the draft suggests that the Foreign Investment Law will reshape the landscape for all FIEs in China from an entity structure perspective, and, at least in theory, will put FIEs on the same playing field as domestic entities, in terms of structure and applicable laws.
Another notable development, with the expansion of the Chinese economy is that more transactions are directed at existing Chinese businesses in cross border merger and acquisitions ("M&A") rather than greenfield investments. This created another type of approval process specialized for M&A, subjecting them both to anti-monopoly review and to national security review. Anti-monopoly review is conducted in accordance with the Anti-Monopoly Law ("AML") and is required when a certain transaction meets the thresholds set out in the regulations. 38 The AML allows MOFCOM, the supervising authority, to apply a multitude of competition and non-competition considerations, including protection of fair market competition; enhancement of economic efficiency; promotion of consumer welfare, the safeguard of social public interest; and the promotion of the healthy development of the socialist market economy. Moreover, industrial policy considerations are permitted including the promotion and formation of national champions. Consequently, it may be argued that an underlying counter NT approach still lies in the foundation of the Chinese government's policy and actions. 39 On that account, a "National Security Review" was introduced by the Chinese State Council in 2011. The National Security Review is required when foreign investors are considering acquiring stakes in a military-related enterprise or in enterprises which may affect national economic security, such as major agricultural producers, major energy and resources, infrastructure, transport, and key technologies. This review mechanism evaluates the impact of any proposed acquisition by foreign investors of a domestic enterprise on: (1) national defense and security including on the domestic capability to produce products or provide services; (2) relevant facilities necessary for national defense and a stable operation of the national economy; (3) public order; and (4) R&D capacity related to key technologies needed for national security. 40 MOFCOM has the oversight to approve or reject such a transaction. The Draft Foreign Investment Law expands the concept of 'national security' introduced initially in the AML with a detailed mechanism for its implementation. This was supplemented by provisional regulations applicable in FTZs concerning the application of a national security review in an attempt to streamline this process. 41 Thus, the shift in orientation towards NT is more predominant in the post establishment procedure rather than the pre-establishment procedure. Under the concept of "Social Market Economy with Chinese Characteristics," the Chinese government will rather continue to have a broad scope of discretion and a dominant role.
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The discussion about Chinese strategy towards FDI cannot be complete without addressing China's outward investment strategy. In the aftermath of the 2007 global economic crisis, China began shifting its focus towards outward investment. From emphasized inward investment the focus has shifted to a more balanced policy encouraging Chinese enterprises to 'go global' and invest internationally. The "One Belt, One Road" initiative, through economic cooperation, particularly serves as a roadmap for such strategic plans. 43 This strategy was implemented and incorporated into the 13th Five Year Plan for balancing outward and inward capital flows. With an overall tendency of devaluation of approval authorities, the Chinese government is continually simplifying the approval process of outward investment projects. Major state-owned enterprises are allowed to file their overseas investments without having to submit them for preliminary examination and approval. In order to support and realize this policy, the Chinese government provides financial incentives to qualified international outward investments through the loans and financial support provided by leading banks. 44 Moreover, in 2007, China established a sovereign wealth fund, China Investment Corporation, specializing in investments outside China. 45 On the other hand, risk forecasting and avoidance are also becoming significant features of China's outward policy. New concerns for risk avoidance appeared during the Arab spring in the first half of 2011, when Chinese enterprises and workers in Libya and other countries had to make a rapid exit at a time of heightened uncertainty and actual or potential civil conflict. In the presentation of the then presiding premier Wen Jiabao and in the course of the annual report on the work of the government (March 15, 2011), it was stated:
We will accelerate the implementation of the 'go global' strategy, improve relevant support policies, simplify examination and approval procedures, and provide assistance for qualified enterprises and individuals to invest overseas. We will encourage enterprises to operate internationally in an active yet orderly manner. We will strengthen macro guidance over overseas investments, improve the mechanisms for stimulating and protecting them, and guard against investment risks.
46
MOFCOM coordinates such policies. 47 The evolution of the Chinese strategy towards FDI as discussed above requires a balanced view, which considers both inward and outward investment. 48 It has led the Chinese government to change China's IIA strategy. Moreover, understanding that investment represents only part of the commercial prospects, in order to enhance economic trade and relationships more comprehensively, China has been recently focusing on the negotiation of FTAs, rather than BITs. 49 In addition, subsequent revisions of existing BITs are made. As part of this framework, the terms of the CIBIT should be revisited to adapt it to the current Chinese investment policies.
B. Israel's Investment Strategy and Policy Considerations
In the past 20 years, Israel has gained the reputation of a "start up nation" and was a recipient of many investments. However, this has to be recognized in the broader context of FDI history in Israel, in order to understand the pro-investment approach that Israeli government is leading. In the first four decades of its existence, despite continuous attempts, Israel was not successful in attracting inward FDI. This trend was due to international geopolitical factors, less developed telecommunication, road and railway infrastructure, a small domestic market, and government intervention in the economy. Most FDI were small in size and linked to solidarity of business people in the Jewish Diaspora. 50 During the 1980's, following a period of severe inflation, the Israeli government gradually discharged its interference in the economy, privatized most of the failing SOEs and introduced new liberalized policies. Since the 1990s, Israel has been implementing a thorough unilateral trade liberalization program, exposing its domestic industry to foreign competition.
Furthermore, the Israeli government is actively promoting FDI. The main lead on FDI attraction is taken by the Investment Promotion Center, the operational branch of the Ministry of Economy and Trade (formerly the Ministry of Industry and Trade and Ministry of Economy). The Investment Promotion Center's primary function is to encourage foreign investment in Israel and the cooperation between Israeli and foreign corporations. The Center has a broad network of local representatives operating in different countries. In China, Israel maintains five centers in order to promote investment. These centers actively co-organize investment summits and events. Moreover, the Center operates proactively, identifying potential target for Israeli companies and large foreign companies, organizing visits to Israel as well as conferences in China. The Center does not allocate its own funds for investments. 51 The Ministry of Finance has the authority to provide preferential tax treatment to foreign investors under the Preferential Treatment Tax Law. These investment incentives are provided to domestic and international investors alike, and are generally allocated in accordance with the Law for the Encouragement of Capital Investment. 52 This law provides geographically based incentives, diverting investment to weaker and less developed areas in the country. With the coordination of the Investments Promotion Center, foreign enterprises are provided with a wide range of incentives and benefits including grants and tax incentives.
The Office of the Chief Scientist ("OCS") in the Ministry of Economy is entrusted with execution of government policy for support of industrial R&D ("MATIMOP"). MATIMOP offers a variety of ongoing support programs developed and offered by the OCS which play a major role in enabling Israel to be a key center for high-tech entrepreneurship, including assistance in funding to Israeli companies participating in international collaborative R&D programs. 53 Generally, in contrast to China, Israel neither regulates FDI, nor makes a separate policy, specialized corporate governance regime and separate administration that solely governs foreign investments. Israel does not have a systematic national security pre-approval review or a central governmental body responsible for preapproval or ongoing monitoring. At the same time, certain sectors, such as banking, insurance, pensions, capital markets and telecommunication are generally regulated. Investment in those sectors requires pre-approvals as part of the license term. These regulated sectors include policies that apply or restrict foreign investors through ownership restrictions or other processes to satisfy regulatory requirements. 54 In addition, pre-approval may be required in cases of merger and acquisitions of monopolies, in accordance with the Israeli Anti-Monopoly Law, managed by the Israeli Anti-Trust Authority. 55 Since the global economic crisis in 2007, Israel has started to shift the focus to its economic relations with Asia. Today, China is becoming more dominant as an economic partner, rather than depending on its traditional markets in Europe and the US. All these underlying parameters are inseparable of Israel's IIA policies. Furthermore, Israel has recently emphasized the importance of the signing of an FTA with China. Revisiting the terms of the CIBIT is clearly essential.
III. analysIs of the Key ProvIsIons of the cIBIt

A. General Introduction and Preamble
The CIBIT is a concise agreement. It contains only 14 articles covering roughly 8 pages in total (Table 1) . As discussed above, the CIBIT was ratified in 2008 in accordance with the form already agreed in the 1990s, without introducing additional changes. 56 The BIT features several significant gaps, in particular those concerning its preamble, key definitions of 'Investment,' 'Investor,' FET, MFN, NT, and ISDS provisions. Such gaps might be detrimental in the future. In the event of an arising dispute, the lack of clarity may potentially lead to escalation, rather than provide for a quick resolution.
The preamble of the CIBIT focuses mainly on economic development and encouragement of investment as its underlying theme. 57 Such general phrasing was common in early Chinese BITs as well as other IIAs. 58 Pursuant to the Vienna Convention on the Law of Treaties ("VCLT"), the preamble constitutes a part of the immediate margin for interpretation, although it does not include binding obligations. 59 Therefore, China, as well as other countries, in wake of growing ISDS, and in particular those targeting governmental actions including the Plain Packaging Act, have generally abandoned such underlying general themes. The recent approach directly refers to the governments' right to regulate the protection of public health and environment, or sustainable development as valid considerations. It is worth noting that although the CIBIT supports the "prosperity in both states," it does not clarify whether non-economic values and principles can be read in context of 'prosperity.' A detailed suggestion how this gap should be rectified will be discussed in Part IV.
B. Term, Survival and Application
The CIBIT entered into force on January 13, 2009, for a period of five years. Articles 12 and 14 of the CIBIT, however, provide it with an unlimited term of application. First, it provides retroactive application, as it applies to the rights and obligations of both Contracting Parties with respect to investments made on or before entry into force. Furthermore, a survival period of ten years is granted to investments made while the CIBIT is in force. Finally, although the basic agreement period is five years long, the agreement does not terminate automatically, but rather remains in full force and effect until either party chooses to terminate it, following a one-year notice period.
Thus, the CIBIT has, in fact, an unlimited scope of application, both retroactively and even following its termination. To date, neither of the Contracting Parties has submitted a termination notice. In the context of growing commercial relationship and efforts extended by both parties to strengthen the investment relationship, it seems unlikely that either of the Contracting Parties will seek to terminate it unilaterally. The combination of a non-limited term, without any limitation period for claims, opens a very broad gateway for potential claimants. Since the CIBIT does not include a clear reference for the interpretation of governing law, a question arises concerning the correlation between the limitation period under the domestic law of each country, and this unlimited scope of application. 60 In the absence of an agreed choice of law, Article 42(1) of the ICSID Convention prescribes for the law of the Contracting State which is a party to the dispute, including its rules on the conflict of laws, and those of international law applies.
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Both international and domestic law may offer different standards of treatment and interpretation. 62 Failure to apply proper law can lead to annulment of awards, under the ICSID Convention, 63 or set-aside under the New York Convention. 64 Thus, an ambiguity concerning the limitation period may be crucial. Such concerns are addressed in other IIAs. The China-ASEAN FTA, e.g., provides for a clear three years limitation period.
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C. Ratione Materiae and Ratione Personae
Ratione materiae (investment), Ratione personae (investor), Ratione temporis (time period) and Ratione volantis (consent), are all mandatory jurisdictional prerequisites. While a separate discussion is made on the key question of scope of consent to ISDS, below is a primarily examination of the definitions of the fundamental terms 'investment' and 'investor. ' As for 'investment,' the CIBIT uses an asset-based, open-ended, illustrative definition, coupled with a pertinent legality requirement. 66 The definition uses several typical examples such as movable and immovable property, right derived from shares, debentures and other kinds of interests in companies, claims to money, rights in the field of IP and business concession conferred by law or under contract. 67 In addition, the definition covers a change in the form of which assets are invested or reinvested. This type of definition offers a wide protection of various economic interests. It can actually apply to anything with economic value.
More importantly, the pertinent legality requirement prescribes for implementing the investment, "in accordance with the laws of the contracting party where the investment is made," 68 as an integral part of the definition of investment. This feature requires investors to follow the laws where investment is made. The legality requirement has proved to be pivotal in ISDS arbitration in the past. 69 It is a valve assuring that investment is made in accordance with the Contracting Parties' set of priorities and regulations. At the same time, the scope of laws and regulations included in such a requirement is not clear. In practice, it seems that every investment cannot fully comply with all laws and regulations. [Emphasis added] Naturally, at the time of crisis and dispute, investors will tend to understate the importance of such an omission. Contrarily, States will tend to overstate the importance of such violation to exclude jurisdiction. Defining either a formula or a mechanism to identify the key applicable laws pertinent to investments can abate such tensions and improve the predictability for both Contracting Parties.
Another pivotal issue related to the definition of 'investment' may arise in the context of Article 25 of the ICSID Convention and the various rulings concerning its interpretation. The ICSID Convention does not include a clear definition of the term, 'investment.' In Salini v. Moroco, however, the tribunal adopted a double key-note approach, requiring the fulfillment of four additional characteristics, namely, (1) contribution of capital, (2) duration, (3) an element of risk, and (4) contribution to a host state's economic development. 70 Different arbitrators have demonstrated different approaches in the interpretation of IIAs and the ICSID convention, ranging from a double-key screening process, requiring investment, to fall under both the IIA test and the aforementioned set of characteristics, to a single screening process, focusing on the mere definition contained in the relevant IIA. 71 The fragmented practice of IIAs in this regard is noticeable in Chinese IIAs as recent IIAs include a clear reference to Salini's footprints. The CIBIT should address such concerns as well.
As for the definition of 'investor,' natural person investors are nationals of the Contracting Party, pursuant to law in force in that Contracting Party, who are not nationals of the other Contracting Party, either. This definition is generally in harmony with the requirement of the ICSID Convention. 72 The definition of a juridical investor, however, appears to be somewhat more complicated. The CIBIT defines "companies including corporations, firms or associations incorporated or constituted in accordance with the law of the Contracting Party concerned." 73 The Protocol supplements this definition, CWR 202 prescribing that:
Companies of one Contracting Party wishing to invest in the territory of the other Contracting Party shall not be considered for the time being as investors of the first Contracting Party, if they are owned or controlled directly or indirectly by companies of the second Contracting Party. 74 Clearly, this supplement was designed to deal with the establishment of 'shell corporations. 75 Since the Protocol does not further define the term 'control,' or "what is the time being," it may be difficult for implementation, sometimes involving lengthy debates. 76 More importantly, this exclusion does not address a denial of benefits from a juridical investor who is owned or controlled by a noncontracting party, effectively allowing 'treaty shopping' by third parties. 77 The ICSID Convention leaves the definition of a juridical person to the discretion of the Contracting Parties to the relevant BIT. There is an overall agreement by tribunals to rely on the classical concept of nationality based on incorporation or seat, and to refer to the IIA definition as a primary source of interpretation. Therefore, the shortcomings of the juridical investor definition should be considered. China's recent IIA strategy in this regard addresses 'treaty shopping' and 'shell corporation' by requiring "substantial business activities requirement."
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D. Promotion and Admission of Investments, Fair and Equitable Treatment
and Full Protection A pivotal obligation in any IIA assures foreign investors that their investment will be treated fairly in a foreign jurisdiction. Article 2 of the CIBIT includes such a threefold guarantee. The language of this article follows many IIAs that were signed in the 1980s and early 1990s. The lessons learned from increasing ISDS practice over the past ten years, requires the Contracting Parties to rethink their strategy towards such a cardinal obligation.
The CIBIT requires each of the Contracting Parties to "promote and to create favorable conditions for investments by investors of the other Contracting Party, and subject to its rights to exercise the powers conferred by its laws, to admit investments." 79 This provision is designed to provide assurance to investors that each Contracting Party will encourage and create favorable conditions for Investment, but leaving the admission stage to the complete discretion of the host country. It is important to note that the permissible scope of the admission requirement is not clear with respect to permissible laws and regulations in the case of China. The definition of investment, as discussed above, subject investments to both "laws and regulations" (法律 and 法规 under the Chinese version). Conversely, Article 2(a) subjects the admission of investment only to laws (法律 under the Chinese version). China practices a multi-tier system of laws, with different authorities to different governmental and legislative bodies in the nexus of Chinese administration. 80 Under Articles 62(3) and 67(2) of the Chinese constitution, there are 'Laws' promulgated by the National People's Congress or its Standing Committee, and 'Regulations' promulgated by the State Council or various central level ministries and bureaus. In addition, there are local laws promulgated by the different provinces, and rules adopted by local bureaus and ministries, each type of which has a different title. 81 This separation and delineation of different sources of law was not clear at the time of concluding the CIBIT, because the Legislation Law of China was then still in its initial drafting stages. Therefore, even the Chinese text version cannot help to clarify this issue. This discrepancy is certainly more important on the Chinese part. By reference, the China-Canada BIT clarifies the aforementioned uncertainty by subjecting the encouragement and admittance of investments subject to Contracting Party laws, regulations and rules. 82 Then, the CIBIT defines the standard of protection with the following broad terms:
Investments made by investors of each Contracting Party shall be accorded fair and equitable treatment and shall enjoy full protection and security in the territory of the contracting Party. Neither Contracting Party, shall without prejudice to its laws and regulations, in any way impair by unreasonable or discriminatory measures the management, maintenance, use, enjoyment or disposal of investments in its territory of investors of the other Contracting Party. 83 Claims about violation of FET obligations predominates ISDS. 84 Tribunals have provided different interpretations how to measure valve broad standards of "fair and equitable treatment" and "full protection and security." Subsequently, it is not clear which standard applies to determine whether state obligations to protect investment by investors are fully met. [Emphasis added] This is related to the fundamental relationship between the standards in treaty and customary international law. The formula in the CIBIT includes no reference to customary international law. This means that an arbitral tribunal must come to its own view of what is fair and equitable under the circumstances. The view of F.A. Mann is often echoed in tribunals' decisions: …the terms 'fair and equitable treatment' envisage conduct which goes far beyond the minimum standard and afford protection to a greater extent and according to a much more objective standard than any previously employed form of words. A Tribunal would not be concerned with a minimum, maximum or average standard. It will have to decide whether in all circumstances the conduct in issue is fair and equitable or unfair and inequitable. No standard defined by any other words is likely to be material. The terms are to be understood and implied independently and autonomously. 85 Both the Contracting States and the investors have thus no clear knowledge of how to fulfill FET obligations and what will be regarded as a violation of the FET standard. Moreover, the CIBIT prescribes that neither Contracting State should discriminate or impair unreasonably discriminatory measures on investors, without prejudice to the Contracting Party's right to regulate. Tribunals, however, have decided that even when a government is not acting in a discriminatory manner, i.e., providing its own nationals with the same standard of treatment, it may still be regarded in breach of FET obligations. When treatment by a state under its domestic law falls below the FET standard, non-nationals in fact become entitled to better treatment than that afforded to nationals. Thus, jurisprudence has granted investors with 'super-national' rights, independent from each host country's domestic regulations. 86 Since the CIBIT does not provide any clear answer with regard to the applicable law, it leaves space for debate as to the correct interpretation and construction of the FET obligations. The Chinese approach in recent IIAs addressed these concerns by clarifying that FET is a de facto commitment for the provision of minimum standard of treatment. It is coupled with a note of interpretation specifying that the scope of such obligations is in accordance with customary international law, thereby limiting the scope of FET obligations.
87
E. Most Favoured Nation and the Missing National Treatment
The MFN obligation is a central obligation in the context of the fragmented IIA practice. The CIBIT provides for post establishment MFN guarantee. It requires each of the Contracting Parties, neither to subject investments or returns of investors of the other Contracting Party, nor to treat them less favorably than those of any third party. 88 Further, neither Contracting Party shall, in its territory, subject investors of the other Contracting Party, with regard to their management, maintenance, use, enjoyment or disposal of their investments. They are obliged not to treat them less favorable than those of any third state, either. 89 Generally, MFN obligations are governed by the Ejusdem Generis principle, in that it may only apply to issues belonging to the same subject matter or the same category of subjects to which the clause relates to. 90 The CIBIT does not include the 'in like' formula wording, although recent Chinese IIAs do address this explicitly. 91 Another pivotal issue concerns the scope of MFN commitment. The CIBIT suggests that MFN apply to the post-establishment phase only. 92 Nonetheless, China has already granted the MFN pre-establishment obligations in other investment treaties. 93 The scope of MFN obligations have been a source of many disputes. It is difficult to find a common thread that unifies the practice of MFN. 94 MFN is a pillar of the international commercial law system, whose purpose is to ensure a level playing field. Whether tribunals can establish jurisprudence through MFN provisions may be often questioned. 95 There have been conflicting decisions by different tribunals in this regard, 96 as well as dissenting opinions within the same tribunal. 97 The ISDS provision in the CIBIT allows a narrow scope for litigation, limited to the question of appropriate compensation in the event of expropriation, pursuant to ICSID proceedings. Both Contracting Parties have already opened a broad scope for ISDS in other investment treaties, as well as to other institutions and rules, including arbitration under the UNCITRAL rules. 98 The question therefore remains, whether other arbitral institutions or committees could exert jurisdiction in view of the expansive MFN provision. This is a major gap that should be addressed in a future amendment of the CIBIT.
Another related question concerns the application of MFN provisions on NT obligations. The CIBIT does not include a NT obligation. This type of IIA reflects China's policy in the 1990s and its complete avoidance of granting NT standard.
This tendency should be understood in the context of China's FDI policies at the time of concluding the CIBIT, before the accession of China to the WTO. In recent years, however, China, changing its approach, is moving towards NT. The missing NT protection and the broad MFN provision may potentially lead to lengthy debates over the availability of both the protection of NT and the exact scope of such a NT guarantee. This is yet another major gap that requires the attention of the Contracting Parties.
F. Expropriation, Compensation, Necessity and Exceptions
An in-depth analysis of the expropriation and compensation provisions in the CIBIT in light of recent ISDS jurisprudence, further highlight the necessity of this commentary rethinking the CIBIT. The CIBIT provides for compensation in case of expropriation and losses due to armed conflict or national emergency. The expropriation provision covers both direct and indirect measures, with the following terms:
Investments of investors of either Contracting Party shall not be nationalized, expropriated or subjected to measures having effect equivalent to nationalization or expropriation (hereinafter: 'expropriation') in the territory of the other Contracting Party, except for public purpose related to the internal needs of that Contracting Party, on a non-discriminatory basis and against reasonable compensation... The investors affected shall have a right, under the law of the Contracting Party making the expropriation, to prompt review, by a judicial or other independent authority of that Contracting Party, of his or its case and of the valuation of his or its investment… 100 The language offered by the CIBIT is commonly available in many IIAs including China's. The provision requires a Contracting Party, when expropriating for the public interest, to avoid discrimination, and to provide compensation. Although the formula does not guarantee 'due process,' it does provide for redress and review that are designed to provide, de-facto, a guarantee of due-process. The CIBIT does not include any additional guidance on how to distinguish non-compensable regulation from indirect expropriation. Since virtually any regulation may have an effect on an investor's property and may reduce the financial returns from an investment, the fundamental question of a government right to regulate arises.
The jurisprudence offers three main approaches in this respect. First, the sole effects test objectively tries to find expropriation where an investor has been substantially deprived of his/her rights, and measure the degree, duration and effects on the investor. For this discussion, the purpose of this measure is irrelevant; if there is a substantial interference with property rights, there is expropriation. Second, the 'Purpose' test would distinguish good-faith regulation from the measures that target the investor unfairly. Under such approach, the measures that enhance the general welfare would usually fall within the state's 'police powers' and not be compensable. 101 Third, the balancing test approach takes into account both purpose and effect tests. This is a common formula, also adopted by China in the China-Canada BIT. 102 Thus, even where there is a clearly permissible purpose, it is possible that complete annihilation of property rights would amount to a taking that requires compensation.
The balancing test is often related to proportionality test. 'Proportionality' is a fundamental principle that governs the Israeli administrative and constitutional law with clear guidelines for its application. 103 It is also an agreed principle within Chinese administrative and constitutional law, although its application is not established yet. 104 Finally, proportionality may be measured by international standards, since the CIBIT does not provide for a clear choice of law mechanism. As the CIBIT includes a narrow scope of purpose, any future interpretation of this provision will have to consider all such parameters. Therefore, it is advised to clarify such lacunae, as discussed below.
The Expropriation provision of the CIBIT prescribes the formula for compensation, 105 similar to other IIAs. The CIBIT also provides for compensation for losses in specialized circumstances, such as war, armed conflict, revolution, state of national emergency, revolt, insurrection, riot and other similar activity and requisition or destruction of property by its forces or authorities. 106 As shown in Table 2 below, these provisions lay down different formulations of compensation. The differences between the various cases would be related to the pattern of the specific case that may arise. The broad language, however, may lead to the inclusion of one fact scenario into the three different provisions. In ADC v. Hungary, the BIT specified a similar expropriation provision and damage formula to the CIBIT. The tribunal in ADC v. Hungary, however, interpreted this provision so as to allow expropriation which covers the value of the property after the date of expropriation (in that case the value of the property increased after the expropriation). The ADC v. Hungary tribunal ascertained that the BIT defines damages for lawful expropriation, however, since Hungary made an unlawful expropriation, Hungary should pay additional compensation in the value of the property after the expropriation, i.e., after the value of the property increased.
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Although jurisprudence in international arbitration does not have a binding effect, the ADC v. Hungary decision may be considered in the future interpretation of the CIBIT as part of jurisprudence constante. Finally, the CIBIT does not include a specialized "essential security clause" or a "non-precluded measures." Although the WTO law does not apply to investment protection, these provisions may be relevant. In Continental Casualty, the tribunal cited the WTO's reasoning concerning the doctrine of necessity and security exceptions under the WTO law. 108 It seems therefore necessary to address this issue, and to follow the current trend of IIA rulemaking which is to include a detailed exceptions and essential security clause to expropriation. This has become a feature of Chinese recent IIA practice. Second, although the scope of consent stated in Article 8 of the CIBIT is specified for review of amount of compensation in the event of expropriation, the broad MFN provision discussed above may open the door to a broader type of disputes. Different tribunals have taken different approaches; some tend to open a wider door than others with regards to the MFN provision. This is a gap widely addressed in recent IIA practices.
112 Such conflicting practices and approaches taken by different tribunals, certainly require us to rethink this gap.
Third, it is worth noting that the ISDS Mechanism does not require any condition precedent to the submission of a claim to arbitration. It has become common or prevalent practice in many IIAs including China's recent ones. Moreover, the ISDS does not provide for a "fork in road" provision, effectively allowing an investor to submit a dispute under both national domestic courts and international arbitration simultaneously. This situation may potentially lead to conflicting decisions by different tribunals and courts, in different jurisdictions at the same time. 113 Fourth, the ISDS provision does not address public access to hearings and documents, submission by a non-disputing party, and rules for transparency. Following critics in the public about the 'secret nature' of ISDS, the UNCITRAL adopted the 2014 Rules on Transparency in Investor-State Arbitration, providing a partial solution for concerns over confidentiality. 114 However, the application of the Rules on Transparency presumptively will not apply to any IIAs that were enacted prior to the Rules' effective date, unless both parties to the relevant BIT agree otherwise. Therefore, a future amendment of the CIBIT should clearly address this pivotal issue, preferably adopting these Rules on Transparency.
Fifth, cardinal provisions such as the governing law and limitation period, are missing from the CIBIT, although they are often addressed as part of the ISDS section in IIAs. Governing law and limitation period are not merely procedural controversies, but have substantive implications on the basic jurisdiction question. As discussed above, the consequences of a wrongful jurisdiction decision may be detrimental, since it may lead to the annulment pursuant to the ICSID Convention, or set-aside pursuant to the NYC. The recent Chinese IIA practice addresses such concern.
115 Therefore, it is highly recommended to address these issues as well in any future amendment of the CIBIT.
Iv. conclusIon: roadmaP
As of early 2016, China has concluded 129 BITs, 109 of which are in force. There are 19 regional IIAs, all of which are in force. Israel has concluded 38 BITs of which 34 are in force, and 4 of 5 IIAs are in force. 116 Within this growing body of investment treaties, this paper has examined a case study of particular interest. It has discussed gaps in provisions included in a BIT negotiated in the early 1990s, but one that entered into force significantly later, in 2009. Part three has identified major gaps in the CIBIT against the underlying consideration towards investment as set out in Part two. The gaps discussed, in particular, against current Chinese IIA practice, require a thorough rethinking of the terms of the CIBIT. The short closing below offers a roadmap for future amendment of the CIBIT. The author would clarify that it does not intend to provide an exhaustive list of required changes to the CIBIT, but rather to point out the fundamental issues for future improvement. Specifically, this roadmap has been built on the vast experience of Chinese IIA's practices.
The first element of this roadmap is the function of the CIBIT through the lens of the sustainable development paradigm. 117 China's recent IIA advocates States' right and freedom to regulate in the interest of the public good, sustainable development, protection of public health, social order and stability and the environment. 118 As already discussed, the preamble of the CIBIT focuses merely on economic values. On this matter, the CIBIT neither discusses financial necessity, nor essential security interest scenarios.
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The second element of this roadmap requires rethinking of policy coherence towards standards of protection. The CIBIT uses an open-ended FET standard. However, recent IIAs rulemaking tries to define this valve standard, either including linking FET to minimum standard of treatment pursuant to international law, or by providing a definitive scope of violations with an illustrative list for such violations. 120 The FET provision should be also clarified in order to enhance systematic consistency between the CIBIT and other bodies of international law. This is also extremely important in view of the broad MFN obligation included in the CIBIT because of direct connection with the missing NT protection, a legacy of the development of the FDI regime in China. 121 The third element of the roadmap concerns reformulating the remedies and compensation provisions, building a more coherent standard for compensation. may be suitable for both provisions, and even entitle the investor to double compensation. This can amount to significant sums in cases of investor-state arbitration that usually involve large projects.
The fourth crucial element of the roadmap requires us to rethink the ISDS mechanism. 125 The CIBIT designates the ICSID as the sole ISDS mechanism. This formula departs from the general practice of the Contracting Parties adopted in other IIAs and in their Model BITS, allowing ISDS under the UNCITRAL Rules or litigation under the relevant Party.
126 As a MFN provision may be applicable to the ISDS provision, jurisdiction may be established pursuant to other rules and institutions. Thus, it is essential to clarify the permitted scope of jurisdiction under the ISDS provision (that should be made jointly with the MFN Provision) and clarification of the operation of the 'cooling off' six months period. In addition, it may be desirable to require investors to exhaust local remedies, making sure that sensitive cases are monitored prior to the commencement of international arbitration proceedings. This is particularly important in such cases as related to financial and banking industries. All such clarifications are designed to have a more orderly and smooth process with less questions about basic jurisdictional issues, allowing the disputing parties in the case to focus on its merits.
Moreover, building on current trends of IIAs practices, the whole ISDS mechanism may be reconsidered.
Departing from either the ICSID dispute resolution mechanism or the UNCITRAL dispute resolution mechanism, 127 current ISDS arbitration system has attracted increasing criticism questioning its legitimacy. The opponent question whether a system founded on perception applicable to private international commercial arbitration is suitable to handle disputes with public characteristics, between states and investors. 128 One approach discussed above is to resolve the shortcomings of the existing system by improving and perfecting it. The other approach offers to depart completely from the existing system. One possibility may be by departing from the ICSID system altogether by either establishing a permanent international investment tribunal between the parties, or exclusive reliance on domestic dispute resolution. Each of the alternatives is not without difficulties. 129 Finally, the fifth element of the roadmap emphasizes transparency and improves the cooperation between the Contracting Parties and additional stakeholders. With regard to transparency, the implementation provisions of the UNCITRAL Rules on Transparency in Treaty-based Investor-State Arbitration, will be a milestone, 130 because they clarify key aspects such as public access to hearings and documents, as well as the role of stakeholders that are non-disputing parties (amicus curiae).
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